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Abstract- 
In India Consumer Protection Act is an act which is specially drafted to safeguard the interest of 
consumers. Consumer Protection Act covers various goods and services. Consumer coming across 
misconduct or malpractices in these goods and services can ask for redressal under this act. 
Introduction of Healthcare Sector under this act took a long period. Consumer Protection Act 
came in force in 1986 but Healthcare Sector was introduced in this act in 1995. Various medical 
negligence cases were discussed in the Supreme Court and the decisions given by Supreme Court 
made the way of including healthcare sector in Consumer Protection Act. Various changes were 
made in the act after these cases. So we can say that these cases act as milestone cases in the 
Consumer Protection Act related to healthcare sector.  
This paper tries to discuss these cases related to healthcare sector and also discuss impact of these 
cases on Consumer Protection Act. 
Key words- Medical Negligence, Consumer Protection, Duty of care, Healthcare sector, Service, 
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Method- 
 It is purely a review based article. Doctrinal method of research has been adopted. Various 
Supreme Court decisions have been studied related to Healthcare sector. 
Aims and Objectives- 
The aim of the article is to present detailed information about the cases which are responsible for 
including Healthcare sector under the governance of Consumer Protection Act.  
Sources of Data- 
Following secondary sources were referred for study 
 Supreme Court decisions  
 Websites 
 Articles 
 
Introduction- 
Consumer Protection Act as the name suggests, this act was formulated to protect the interest of 
consumers. When there is any misconduct in the services or problem in the goods then the 
consumer can ask for redressal under this act. Initially healthcare sector was not included in this 
act but as different cases were registered in the Supreme Court against medical negligence the 
condition changed. Increasing number of medical negligence cases changed the contents of the law 
related to this field. Supreme Court at last decided to include healthcare sector in the Consumer 
Protection Act for which the definition of service was altered. From 1995 healthcare sector was 
included in Consumer Protection Act. 
Before 1995 Indian healthcare sector was governed by different acts namely Drugs and Cosmetics 
Act 1940, The Pharmacy Act 1948, Mental Health Act 1987, Prevention of Food Adulteration Act 
1954, Indian Penal Code, Bombay Medical Practitioner Act 1938, Indian Medical Council Act 
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1933 etc. All these acts did not give right to the patients to file cases directly against negligent 
doctors which resulted in filing of cases against negligent doctors and hospitals in High Court and 
Supreme Court on a large scale.  
Some landmark cases which helped in including healthcare sector in Consumer Protection Act and 
making some remarkable rules for this sector in Consumer Protection Act are discussed here.      
V. P. Shantha Case 
In 1995 Supreme Court at the time of hearing of one outstanding case decided to include 
healthcare sector in Consumer Protection Act. That case was ‘Indian Medical Association vs. V. P. 
Shantha [(1999) 5 SCC 651]’ 
This case’s details are as follows- 
In Cosmopolitan Hospital, Kerala husband of Mrs. V. P. Shantha died. This hospital is a privately 
owned hospital having many branches. After the death of husband Mrs. Shantha filed a medical 
negligence case against the hospital in Kerala state commission for loss suffered due to death of 
husband. 
Against this complaint hospital raised following objections- 
1. Mr. Shantha was the consumer of hospital under Consumer Protection Act but not Mrs. 
Shantha. 
2. Service provided by hospitals and doctors does not fall under the definition of servicegiven 
in Consumer Protection Act. 
After a long discussion between parties and after hearing both the sides, commission rejected the 
contention of hospital and held that the lady is a legal heir of deceased and so can claim 
compensation. In addition to this commission also held that services rendered by hospitals and 
doctors i.e. medical services are not exempt from the scope of definition of service. Commission 
awarded Rs. 3.59 lakhs as compensation to widow of the deceased patient. 
After this decision of commission Indian Medical Association came forward to support 
Cosmopolitan hospital and filed appeal against the order in National Commission. National 
commission also rejected the appeal of hospital and gave decision in favour of Mrs. Shantha. 
Through this case National Commission upheld the right of the consumer to seek redressal before 
Consumer Court for any negligence or deficiency in service rendered by the medical professionals 
or hospitals. It was also held that in case of death of a patient the nearest relation can seek for 
compensation.  
The order was challenged by IMA in the Supreme Court. This created the history. 
In this historical judgment Supreme Court held that though medical practitioner are governed by 
Indian Medical Council Act and subject to the disciplinary control of the  Medical Council they 
cannot escape from the claim for damage due to negligence. It was observed by the court that 
services provided by Government Hospital, Health centre where services are rendered on payment 
of charges would fall within the scope of definition of service in Consumer Protection Act 
irrespective of the fact that the  service is rendered ‘free of charge’ to person who do not pay for 
such service. The same principle will be applicable to non government hospitals, nursing homes 
and dispensaries.  
Supreme Court also observed that service provided by medical practitioner is not a master servant 
service therefore it is a contract of personal service. So all professionals are answerable and 
covered under Consumer Protection Act 1986. This decision of Supreme Court brought medical 
services under the ambit of Consumer Protection Act. 
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Parents of dependant are also consumer 
‘Spring Meadows Hospital vs. Harjot Ahluwalia through K. S. Ahluwalia and others [ (1998) 4 
SCC 39]  
This case was of a child patient which was filed by his parents on his behalf befire National 
Commission. 
Facts of the case- 
Harjot singh was admitted in Spring Meadow Hospital, East of Kailash, New Delhi for fever. Dr. 
Bhutani of hospital on the basis of widal test diagnose the fever as case of typhoid and prescribed 
‘Chloromphenecol injection’ but the unqualified nurse Bina Mathews asked the father of the 
patient to bring a ‘Lariago’ brand injection ‘Chloroquine’. This wrong injection was intravenously 
injected 5 mg IV by the nurse which was at least 3 ½ times of the normal pediatric dose in the 
absence of doctor. Immediately after which the child suffered cardiac arrest and collapsed but only 
manual pumping was done to resuscitate the child as oxygen cylinder was not available in the 
hospital. After which the child was kept on manual ventilator for 3 days but there was no 
improvement in his condition so he was shifted to All India Institute of Medical Sciences (AIIMS). 
There the parents were informed that the child suffered irreversible brain damage and how he will 
stay in vegetative state. 
The National Commission in the case concluded that the child had suffered on account of the 
negligence, error and omission of attending doctor, unqualified nurse. The hospital was also held 
liable as hospital employed one unqualified nurse and allowed her to attend the child and inject 
him in absence of a doctor.  
For the negligence National Commission awarded compensation of Rs. 12.25 lakhs to the child to 
be paid by the hospital as doctor and nurse are the employees of the hospital. 
Hospital appealed before the Supreme Court and after the hearing in this trendsetting judgment 
Supreme Court expanded the scope of compensation to the beneficiary of the service under the 
inclusive definition of consumer given under section 2 (1) (d) of Consumer Protection Act and 
awarded compensation of Rs. 12.51 lakhs to the child and Rs. 5 lakhs to the parents for mental 
agony.  
Supreme Court also held that when young child is taken to a hospital and treated by the hospital 
then- 
a) The child’s parents would come within the definition of consumer under section 2 (1) (d) 
(ii) and  
b) The child also becomes a consumer being the beneficiary of such service. 
It was also stated that when the patient is a married daughter, the parents who are required to spend 
for her treatment are also consumers.  
Bolam Test 
This test arose from english tort law which is used to assess medical negligence. This test states 
that “If a doctor reaches the standard of a responsible body of medical opinion, he is not 
negligent.” 
The case behind this test is ‘Bolam vs. Friern Hospital Mangment’- 
Mr. Bolam was a voluntary patient of Friern Hospital a Mental Health Institution run by The Friern 
Hospital Management Committee. For his treatment he agreed to undergo electro-convulsive 
therapy in which patient have to resist electric shock. But he was not given any muscle relaxant 
before starting the treatment so his body was not restrained during the procedure. Result of which, 
he suffered some injuries resulting in dislocation of both hip joints and fracture of pelvis. 
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After this he sued the committee arguing that hospital was negligent for not issuing relaxant, not 
restraining him and not warning him about the risk involved.  
In this case High Court of London held that doctor was not negligent because he adopted one of 
the two available treatments, but also to advice and warning by a responsible body of medical 
opinion even though other doctors adopt a different practice. A doctor is not liable for taking one 
choice out of two for favouring one line of treatment rather than another. 
Case deciding Degree of Care 
Dr. Laxman Balkrishna Joshi vs. Dr. Trimbak Bapu Godbole and another [(1969) 1 SCR 206] 
A 20 year old boy of Dr. Godbole met with an accident resulting in fracture of femur of his left 
leg. Local physician as a first aid made it immobilised and then he was taken to Pune by taxy 
nearly 200 miles away. There he was admitted in Dr. Joshi’s Hospital. After examination Dr. Joshi 
prescribed two injections of Morphia and Hyoscine Hydrobromide at an hour’s interval. But his 
assistant gave only one injection. In this state of patient X-ray was taken and then in operation 
theatre his injured leg was put in the plaster splints. Then Dr. Joshi ensured Dr. Godbole that his 
son is alright and will come out of morphia after one hour. So Dr. Godbole left for his clinic 
believing on Dr. Joshi but the patient expired same night. 
The reason for the death was given as fat embolism. Dr. Godbole filed suit against Dr. Joshi for 
tortuous damage alleging that his son was put in plaster by applying excessive force of three men 
with the help of manual traction. Only one injection of morphia was given instead of two, when 
such operation is done under general anesthesia. This treatment to the patient resulted in death. Dr. 
Joshi denied all allegations. 
The Supreme Court considered the evidences and held that the appellant Dr. Joshi had undertaken 
reduction of fracture without caring to give anesthesia and that excessive force was used in the 
process of applying plaster which resulted in shock causing the patient’s death. The damages were 
awarded to Dr. Godbole. 
In this case Court observed that a person who held himself out ready to give medical advice and 
treatment impliedly undertook that he was possessed of the skill and knowledge for the purpose. 
Such person owed to his patient certain duties those are ‘duty of care’ in deciding whether to 
undertake the case, ‘the duty of care’ in deciding what treatment to give and ‘the duty of care’ in 
administration of treatment. A breach of any of these duties gave a right of action for negligence to 
the patient. So the practitioner must bring to his task a reasonable degree of skill and knowledge.   
Case of Res ipsa loquitur 
Res ipsa loquitur means things speak for itself i.e. accident or injury is sufficient to imply 
negligence. 
Achutrao Haribhau khodwa and others vs. State of Maharashtra and others [(1996) 2 SSC 634] 
Chandrikabai wife of Mr. Achutrao Khodwa was admitted in the civil hospital, Aurangabad on 10th 
July 1963 for delivery and sterilization operation. She delivered a baby through normal delivery 
process on 10th July 1963 and sterilization operation was done on 13th July 1963 after which she 
had developed high fever and acute pain. Her condition was deteriorated on 15th July 1963. Mr. 
Khodwa approached Dr. Divan who examined her and suggested to reopen sterilization operation. 
But the first doctor did not reopen the operation performed by her. On 19th July 1963 Dr. Divan 
was called once again as the patient was serious. He reopened the operation to ascertain the true 
cause of the seriousness of ailment and the worse condition of the patient. In this operation he 
found that a mop had been left inside the body of the patient when sterilization operation was 
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performed. There was collection of pus which was drained out. But after second operation also 
condition of Chandrikabai did not improve and ultimately she expired on 24th July 1963. 
The second surgeon Dr. Divan was produced as the appellant’s witness. The trial court decreed the 
suit for Rs. 36000/- against respondent. So State of Maharashtra and other respondents filed appeal 
to High Court. Bombay High Court dismissed the suit stating that State Government cannot be 
held liable for tortious act committed by its employees. 
This was challenged by Mr. Khodwa in Supreme Court, where court held that in this case the 
doctrine of res ipsa loquitur was applicable as admittedly death occurred due to leaving mop in the 
patient’s abdomen during first surgery.  
Supreme Court also held that once death by negligence in Government Hospital is established, the 
State is liable to pay compensation. 
  
Conclusion- 
The cases discussed above are some of the most important cases related to medical negligence. All 
these cases were decided in the Supreme Court. These cases are land mark cases of their situation 
and solution. After deciding these cases required alterations were made in the law for the effect. 
All these cases are taken as reference in many other cases till date. Consumer Protection Act is 
affected on a large scale with all these cases. Medical negligence is considered as service 
deficiency after V. P. Shanta case and after that many case were filed for medical negligence under 
Consumer Protection Act. So we can say that these cases helped consumers to get redressal against 
medical negligence on a large scale. 
Day by day these cases are increasing in number but still cases are pending on a large scale in the 
courts and they are taking long time to reach at their results. Many years are passing between 
filling and declaration of decisions of the cases so some strong steps should be taken to change the 
situations. It is said that justice delayed is justice denied. So some action should be taken by our 
law system to give fast justice to the suffered person.   
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